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Ground Rules for the Seminar:

1. We are not here to advocate or take a side, but 
we did represent private property owners in the 
recent litigation, and we support the Court’s Orders;
2. We will respect all your opinions, but reserve the 
right to question or correct inaccurate facts;
3. We will provide references and citations to the 
Court documents for the facts we give you today;
3. We are here to answer your questions if we can 
do so accurately and if we do not know the answer, 
we will tell you we do not know;
4. We will not tolerate rude behavior;
5. We agreed to do this Seminar because we saw a 
lot of misinformation online and in discussions with 
clients, County officials, and other attorneys;
6. We are not your lawyers; before you act on 
anything you learn today, verify it with your own 
lawyer or trusted professional.



Seminar Agenda

1. Public versus Private Property
2. Mean High Water Line and Littoral Rights
3. Erosion Control Line and Beach Nourishment
4. Customary Use and the Circuit Court Litigation
5. Break
6. What Legally changed?
7. Where and How can the Public Use the Beach
8. Resources Available
9. Questions and Answers



Customary Use is public use 
of private property.

Customary Use cannot be 
established against the 

Sovereign (government).
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~13 miles of beach front in 
Walton County is publicly 
owned/controlled property 





Selling the 30A Lifestyle; Selling the Beach





Government Land Patent 1949 



Government Land Patent Lot 38





Florida Property 
Owner Bill of 

Rights

Your rights and protections include:

• 1. The right to acquire, possess, and protect your
property.

• 2. The right to use and enjoy your property.

• 3. The right to exclude others from your property.

• 4. The right to dispose of your property.

• 5. The right to due process.

• 6. The right to just compensation for property taken for
a public purpose.

• 7. The right to relief, or payment of compensation, when
a new law, rule, regulation, or ordinance of the state or a
political entity unfairly affects your property.

• Chapter 70.002, Fla. Statutes; History.—s. 3, ch. 2019-155.
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Mean High Water Line (MHWL) –
the average height of the waters 
of the Gulf of Mexico over a 
period of 18.6 years.  MHWL is 
set by FDEP and can be located by 
a qualified surveyor.  A key 
feature of littoral property is that 
it has the MHWL as one of its 
boundary lines. 



Mean High Water Line (MHWL) –
Chapter 177.28, Fla. Stat. Legal significance 
of the mean high-water line.—

(1) Mean high-water line along the 
shores of land immediately bordering on 
navigable waters is recognized and 
declared to be the boundary between the 
foreshore owned by the state in its 
sovereign capacity and upland 
subject to private ownership. 



Mean High Water Line (MHWL) –
177.37 Notification to department [FDEP].—

Any surveyor undertaking to establish a local 
tidal datum and to determine the location of 
the mean high-water line or the mean low-
water line shall submit a copy of the
results thereof to the department within 90 
days after the completion of such work, if the 
same is to be recorded or submitted to any 
court or agency of state or local government.
History.--s. 13, ch. 74-56.



Erosion Control Line (ECL)-
An Erosion Control Line is a requirement 
by the State of Florida to establish the 
limits of upland ownership by the State 
before a beach restoration project can 
commence. The ECL is set at the then 
existing MHWL.  All sand placed seaward 
of the ECL is placed in state waters and 
becomes public beach. All sand placed 
landward of the Erosion Control Line 
remains in ownership of the upland 
landowner.  The ECL is a fixed southern 
boundary.
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Customary Use is public use 
of private property.

Customary Use cannot be 
established against the 

Sovereign (government).
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The right of the public to 
use private property may be 

established if that use is 
“…ancient, reasonable, 

without interruption, and 
free from dispute.”



City of Daytona Beach v. Tona-Rama,Inc., 
294 So. 2d 73 (Fla. 1974) 





“While some may find it preferable that proof of these elements of custom 
be established for the entire state by judicial fiat in order to protect the 
right of public access to Florida's beaches, it appears to us that the 
acquisition of a right to use private property by custom is intensely local 
and anything but theoretical. "Custom" is inherently a source of law that 
emanates from long-term, open, obvious and widely-accepted and widely-
exercised practice. It is accordingly impossible precisely to define the 
geographic area of the beach for which evidence of a specific customary 
use must be shown, because it will depend on the particular geography 
and the particular custom at issue.”

Trepanier v. Volusia, 965 So. 2d 276 (5th DCA 2007)



Walton County 



Customary use in Walton County: 
Ordinance No.: 2017-10

“The public’s long standing 
customary use of the dry 
sand areas of all of the 
beaches in the County for 
recreational purposes is 
hereby recognized and 
protected.” 





House Bill 631/ 
Florida Statute Section 163.035

• “A governmental entity may not adopt or keep in effect an ordinance or 
rule that finds, determines, relies on, or is based upon customary use of 
any portion of a beach above the mean high-water line...unless…”

• Two-step process: 
1. Adopt a formal notice of intent to affirm the existence of recreational customary use on private 
property at a public hearing.
2. File a Complaint for Declaration of Recreational Customary Use with the circuit court in the 
county in which the properties are located. The property owner must be permitted to intervene in the 
proceeding. The County has the burden of proof to establish “that the recreational customary use for 
the use or uses identified in the notice of intent have been ancient, reasonable, without interruption, 
and free from dispute.”



Customary Use Litigation Timeline – Abbreviated!

• September 2018 – Public Hearing / Notice of Intent.
• November 2018 – County files Complaint against 1,194 private parcels.
• Approx 600 parcel owners Intervene in the litigation.
• Four years of discovery and motion practice = trial date of May 2023

• Hundreds of depositions; thousands of pages of document, deeds, 
photos, affidavits, surveys, plats, witnesses, motions, hearings, etc.

• May 2023 trial date delayed for final settlement negotiations.
• June 2023 – Judge Green approves the Settlement Agreement; trial canx.
• Oct 2023 – Final hearing – all Interveners Dismissed or signed Settlement.
• November 2023 – Jan 2024 – County cleaning up pleadings/maps.
• February 19, 2024 – Judge Green enters Final Judgment / closes case.



Break



Customary Use Litigation – Outcome

• Of the 1,194 original parcels:
• 1,058 parcels were Dismissed with Prejudice – No customary use;
• On 81 parcels who did not intervene to dispute, the Court made a 

finding affirming a right by the public to the customary use of  
traversing the beach and sitting on the beach within a 20’ transitory 
zone from 9am-4pm;

• 55 parcels signed the Settlement Agreement, which:
• Allows the public to traverse and sit on a 20’ transitory Zone during 

the hours of 9am-4pm;
• No finding of customary use on these parcels.



https://www.co.walton.fl.us/1096/County-Maps
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Questions?


